STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 01-2482

PATRI CK E. BUDAY,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to Notice, this cause was heard by Linda M Ri got,
t he assigned Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on Septenber 20, 2001, in Mam,
Fl ori da.

APPEARANCES

For Petitioner: Tinothy A Pease, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132

For Respondent: Courtney B. WIlson, Esquire
Shook, Hardy & Bacon, L.L.P.
Mam Center, Suite 2400
201 Sout h Bi scayne Boul evard
Mam , Florida 33131

STATEMENT OF THE | SSUE

The issue presented i s whether Respondent Patrick E. Buday

is guilty of the allegations contained in the Notice of Specific



Charges filed against him and, if so, what disciplinary action
shoul d be taken against him if any.

PRELI M NARY STATEMENT

By correspondence dated May 17, 2001, Petitioner M am - Dade
County School Board advi sed Respondent Patrick E. Buday that his
enpl oynent by Petitioner was suspended and that dism ssal
proceedings were initiated effective at the close of the prior
wor kday. Respondent tinely requested an evidentiary hearing
regarding that determ nation. This cause was thereafter
transferred to the Division of Adm nistrative Hearings to
conduct the evidentiary proceeding.

Petitioner presented the testinmony of Wllie E Spells,
Joanne Koski, and Virginia M Bradford. Respondent testified on
his own behal f. Additionally, Petitioner's Exhibits nunbered 1-
27 were admtted in evidence.

Both parties submitted proposed reconmended orders after
the conclusion of the final hearing. Those docunents have been
considered in the entry of this Reconmended Order.

FI NDI NGS OF FACT

1. At all tinmes material hereto, Respondent was enpl oyed
by Petitioner as a Material Handler 1l assigned to one of
Petitioner's warehouses.

2. Under the collective bargaining agreenent covering

Respondent' s enpl oynent, unaut hori zed absences totaling ten or



nor e wor kdays during the previous twelve-nonth period constitute
evi dence of excessive absenteeism Excessive absenteeism in
turn, constitutes grounds for term nation of enploynent.

3. On April 29, 1997, Respondent's supervisor held a
conference-for-the-record with Respondent to address
Respondent' s excessive absences. At the time of the conference,
Respondent had accumnul at ed ei ght and one-half days of
unaut hori zed absences during the precedi ng twel ve-nonth peri od.
The conference resulted in a witten warning that further
di sciplinary action, including term nation of enploynent, could
occur if Respondent's unauthorized absences totaled ten or nore
in the previous twelve-nonth period.

4. In May 1997, after accunul ati ng seven unauthori zed
absences in the previous twelve-nonth period, Respondent was
again warned in witing that he could be termnated if he
accunul ated ten or nore unauthorized absences.

5. During a two-week pay period in June 1997, Respondent
was tardy four of the ten workdays. Respondent received a
witten warning.

6. In July 1997, Respondent was again warned regarding his
excessi ve absenteei smafter he had accunul ated ei ght
unaut hori zed absences in the prior twelve-nonth period.

7. In Cctober 1998, Respondent accunul ated ten and one-

hal f days of unauthorized absences, a nunber sufficient to



warrant his dismssal. Rather than term nating his enpl oynment,
however, Respondent's supervisor again warned Respondent in
writing about his excessive absenteei sm

8. Despite this witten warning, Respondent, just six
mont hs | ater, accunmul ated ten days of unauthorized absences as
of April 1999. Respondent was warned that he could be fired for
such excessive absences.

9. In an effort to assist Respondent in correcting his
defi ciencies, Respondent's supervisor referred Respondent to the
School Board's Enpl oyee Assi stance Program Respondent,
however, declined to participate.

10. Neverthel ess, Respondent continued to accumul ate
unaut hori zed absences. I n Novenber 1999, Respondent was war ned
t hat he had accunul at ed ni ne and one-hal f days of unauthorized
absences.

11. In March 2000, after accunul ating ten unauthorized
absences during the previous twelve-nonth period, Respondent was
again warned that he could be fired for excessive absences.
During the conference-for-the-record to address his unauthorized
absences, Respondent gave no explanation as to why he was
repeat edly absent w thout authorization.

12. After the conference, Respondent was referred a second

time to the Enpl oyee Assistance Program due to his excessive



absent eei sm Respondent, however, failed to appear for his
schedul ed appoi nt nent .

13. By June 2000, Respondent had agai n accunul ated ten
unaut hori zed absences during the prior twelve-nonth period and
was warned that he could be term nated from enpl oynent on that
basi s.

14. Thus, in the twenty-nonth period between Cctober 1998
and June 2000, Respondent accunul ated ten or nore unauthorized
absences during the prior twelve-nonth period on four separate
occasi ons.

15. On August 31, 2000, Respondent |ost his driver's
license as a result of driving while intoxicated. Even though
he knew he needed a driver's |license for his job, Respondent did
not tell his supervisor that he no |onger had a driver's
license. Respondent's supervisor only | earned that Respondent
had |l ost his driver's license after a routine records check was
performed by the School Board's O fice of Professional
St andar ds.

16. Under School Board Rul e 6Gx13-4A-1.21, Respondent was
under an affirmative duty to report to his site supervisor that
he no |l onger had a driver's license.

17. On February 5, 2001, a Judgnent was entered finding
Respondent guilty of driving under the influence and revoking

Respondent's driver's license for ten years. Respondent signed



a copy of the Judgnment indicating that he had received a copy
and that he understood its contents. That Judgnent has not been
overturned, anended, or corrected.

18. On March 5, 2001, a conference-for-the-record was held
wi th Respondent by the O fice of Professional Standards to
address the information regardi ng Respondent’'s driver's |icense
whi ch Petitioner had obtained through its routine enpl oyee
records check. Follow ng the conference, Respondent's
supervi sors recommended his dismssal from enploynent for
failure to maintain mninmumjob qualifications. On May 16, the
School Board suspended Respondent from his enpl oynent and
initiated this dism ssal proceeding.

19. The mninmum qualifications for a School Board enpl oyee
hol ding the position of Material Handler 11, such as Respondent,
i ncl ude possession of a valid Class Ddriver's |license. The
license is required because materials and equi pnent nust be
delivered all over the county. Material handlers are routinely
assigned to assist the regular drivers with deliveries and are
sonetimes assigned to different warehouses than those to which
they are regularly assigned. Material handlers are called upon
to assist with driving duties on the average of three to four
tinmes a week, and sonetines daily. The inability of nmaterial
handl ers to drive can inpact the School Board's ability to nove

around enpl oyees and materials as needed to fulfill its m ssion.



20. Respondent knew he was required to have and naintain a
valid driver's license to be enployed as a material handler.

21. Under the collective bargaining agreenent, an enpl oyee
may be term nated fromenpl oynent for failing to maintain
m ni mum job qualifications.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter hereof and the parties
hereto. Sections 120.569 and 120.57(1), Florida Statutes.

23. The Notice of Specific Charges filed in this cause
contains four counts. However, the School Board voluntarily
di sm ssed Count |V during the final hearing.

24. Count | alleges that Respondent's conduct constitutes
non- perfornmance of his job responsibilities and/ or deficient
performance and cites Article X, Section 4.C, of the collective
bar gai ni ng agreenent. That section nmerely defines the types of
separation, or termnation of enploynent, that can occur. It
does not, in and of itself, give rise to a basis for term nating
Respondent ' s enpl oynent .

25. Count Il of the Notice of Specific Charges alleges
t hat Respondent's excessive absenteeismwarrants his dism ssal.
While that may be true, the testinony is uncontroverted that
Respondent's superiors did not rely on Respondent's repeated

excessi ve absenteeismas the basis for recomending to the



School Board that Respondent's enpl oynment be term nated.
Rat her, the uncontroverted testinony is that Respondent's
superiors relied solely on Respondent's failure to maintain
m ni mum qual i fications in their recommendati ons that he be
di sm ssed. Further, the School Board' s letter to Respondent
notifying himthat he was suspended from his enpl oynent and t hat
di sm ssal proceedings were being initiated against him although
menti oni ng several bases for that action, does not include
Respondent' s excessi ve absenteei sm as a basis.
26. Count 111 alleges that Respondent viol ated School

Board Rul e 6Gx13-4A-1.21, which requires enployees to conduct
t hensel ves in such a manner as to reflect credit upon thensel ves
and the school system Subsection VI of that Rule applies to
non-instructional personnel such as Respondent and provi des as
fol | ows:

Menbers of the non-instructional staff shal

mai ntain all certifications, |icenses and

job requirenents as a condition of

enpl oynent. Failure to do so shall warrant

di sciplinary action up to and including

di smssal fromall enploynent.

Any | oss of certification, |icense or other

j ob requirenent shall imediately be

reported by the non-instructional staff

menber to his/her site supervisor. Failure

to do so shall constitute a violation of

this rule.

27. The School Board has nmet its burden of proof to show

that Respondent's driver's |license was suspended and then



revoked; that a driver's license is a mninmumqualification for
the position of Material Handler I1; that Respondent,
accordingly, failed to naintain a license required as a
condition of enploynment, and that Respondent failed to report
his loss of license to his site supervisor. The School Board
has, accordingly, proven that Respondent violated Rul e 6Gx13- 4A-
1.21, and the Rule provides that disciplinary action up to

dism ssal is warranted. The School Board has properly exercised
its authority to dism ss Respondent from his enpl oynent.

Section 230.23(5)(f), Florida Statutes.

28. Respondent argues that even though a driver's |icense
is a condition for his enploynent, that it should not be. He
reasons that since there are others enployed as materi al
handl ers who have driver's licenses, they can be call ed upon
when the need for a driver arises. Although Respondent does not
think a driver's license is an inportant condition for his
position of enploynent, that determ nation is not Respondent's
to make. Respondent's job description clearly sets forth that
t he possession of a driver's license is required, and Respondent
does not have one.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of

Law, it is



RECOMVENDED t hat a final order be entered dism ssing Counts
| and Il of the Notice of Specific Charges, finding Respondent
guilty of the allegations in Count IlIl of the Notice of Specific
Charges, ratifying his suspension w thout pay, and term nating
his enpl oynent by the M am - Dade County School Board.

DONE AND ENTERED this 16th day of Novenber, 2001, in

Tal | ahassee, Leon County, Florida.

LINDA M RI GOT

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the erk of the
Di vi sion of Admi nistrative Hearings
this 16th day of Novenber, 2001

COPI ES FURNI SHED

Roger C. Cuevas, Superintendent
M am - Dade County School Board
1450 Nort heast Second Avenue
Suite 400

Mam , Florida 33132

Janes A. Robi nson, General Counse
Departnment of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400
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Timot hy A Pease, Esquire

M am - Dade County School Board
1450 Nort heast Second Avenue
Suite 400

Mam, Florida 33132

Courtney B. WIlson, Esquire

Shook, Hardy & Bacon, L.L.P.
M am Center, Suite 2400

201 Sout h Bi scayne Boul evard
Mam , Florida 33131

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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